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19 May 1978
HMEMORANHDUM FOR: General Counssal
FroM +  Robert ¥W. Ganmbino
firector of Sacurity
SUBJECT : Proposed Revision of EO 10450

1. This Office recently furnished your Office with
a recent draft revision of EQ 14431, wihich was prepared
by a subcommittee of "Project 10" (an organization which
had 1ts orisin in tne Domestic Council in early 1375 and
whose membersnip today consists of a represcntative of
the Domestic Council Coamittee on tihe Rigat of Privacy
end nine (92) other agencies and departments}.

Z. At that tisc, | |of your 0ffice
¥as also verhally advised of the limited, infornmal involve-
mont of this Office in the revision of EO 10458,

3, Tiae draft revision in question is the sixth (6th)
considered by the comnittes. Wiile we undorstand that
there is still o lack of consensus amnong tie committeco,
wo also undorstand that it is thoe desire of the Donestic
Council Committee on the Right of Privacy to refer the
matter to the Office of ianagement aud Budpet for fornal
ceordination with the various departsicnts and sgeacies
of the LIxecutive Branch.

4. We understand that the Civil Service Commission
itas rescrvations concerning the inclusion and use of tae
last draft of procedures relating to the termination of

erployees based on tiae Act of 2o August 1350 (5 U.5.C. 1970 ¢

7501 et seq.). ¥We are unaple to pradict at this time if

anotlhcer draft will be submitted by the Preject 10 Committee.

Ia any event, based on our review of the last three drafits,
it appears that the final drvaft will contaln several itoems
that are of concern to tiais Office.
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5. Before sctting out these specific items, I would
like to invite your attention to the exemption for the
Agency as set forth in Section 3{(b) of the last draft which
was forwarded to your (Office. It would appear that the
committes intends that tals exemption be limited to cur
Investigation snd Security Adjudication Program only.

Tnis oxemption first appoared in the fifth (Sth) draft in
somevhat broader language wizdcu excluded the CIA's vpersounnel
security suitability and adjudication program from Civil
Service Commission “repulations, guidelines, and oversigit,
and from the provisions of this Crder wihich confiice with ™
procedures or requirements of a program operating under
s$tatutes or other Executive Order.”

6. We recalize that some, 1f not all, of the following
items that way appesar to be beyond the scope of the CIA
gxenption a3 it appears in the last draft may nevertiacless
$till not be binding upon the Agency, becausce thoy nay be
inconsistent with the Dircctor's statutory authority or
that conferred upon aim by Executive Grder 11205. Your
opinion and assistance is sclicited in this wattor in order
that we can avoid future vreblews and/or potential embarrass-
rent for the Ageacy.

7. Section 6(c¢) of the draft weuld pive the DCI the
authority to designate “Positions of Special Trust." As
you arg aware, the former LCI, by mesorandum dated 29 May
1353 to the Chairnman of the Civil Service Commission,
designated all "reoular positions in the Central Intelligence
Arency' as sensitive positions witiadn the meaning of LU 130450,
It is believed that all staff positions of the Avency would
have to be designated snd certified as “Positions of Special
Trust.,” In this counection, it i3 noted that Section 6(¢)
{23 (3i) regqunires an annual certification of thoe validity
of the designation of such positious to the Civil Service
Commission.

8. Section 7{f)(Z) of the draft voquires written
notice to the individual prior to the initiation of any
investigation. Counplisnce with this sectiocn would not be
possible in most of our covert investipations and would
create serious cover provlems in others because of the cover
mechanisms utilized by this Office in the conduct of investi-
gations. This requirement probably falls within the exclusion
veferred to above, 1f not, it is believed thst wo would be
axempred fron same by virtue of it bein: inconsistent wita
tae louguage of Scction 4(b)(8) of LO 119u5. 1Tt is
acitowlodged that privacy natters contailned in Section 7(f)(2)
siould properly be inciuvded ia a2 statenent furnished to all
stafd applicants,
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3. Sinmilar to the above, Section 8(e) requires that
“the individual shell be inforumed of the completion of any
investigation conducted pursumt to this Order amd shall oOe
informed of the final suitability determimation.” We beliove
that we would bhe exempt from the above based on the recasoniag
as set forth in the above paragraph.

10, #e do not believe that we could comply with the
languape in Section 9(b) for cover and security reasons.
Prior to our veceipt of the last draft, we wvere sdvised
by a representative of the Civil Service Commission that
such requirement was intended to apply to the “competitive
sorvice’ only, and that ClA would therefore bo exenpted.

It is noted, however, taat the lanpuage in the lest draft

has been changed to include botih the "competitive or
excepted service,. I believe that it 1s absolutely esseatial
that sction bg taken to c¢hnsure that we are c%avpte& from
compliance withh this section, unless your (0{fice ig certain
that we are already exempted therefros,

11. As indicated albove, we understand that the Civil
Service Coanission’s principal oijcﬁxon to this latest
draft involves the laaguajge in Section 10, which is based
on the Act of 26 August 1v50. In this conne ctien, your
gttention is invited to the applicable provisions of

It is believed that we would be exenpt from the
procedural reguirerents of Soction 10{a) and Section 10(b)
including affording the subject of an adverse action an
appartunlty toc be represented by counsel and the opportunity
of cross-oxamination, as a result of the DCI's authority
under Section 102(c¢) of the Mational Security Act of 1947.
Nevertheless, in view of the current cmphasis on due
process, if and when EO 10450 is rovised, it is believed
that[ — Jwill also have to bo revised.

12. Section 13{d1)(i) would countinue tite EO 10480
requirenent that each agency furnish the Civil Service
Commission with the names of all porsons vwho were investi-
pated, and tho nancs of esach person whoesc onployment was
suspended or torminated. A3 you are aware, wo wWere
sxempted from botn requircmeacs by agrecmeant with the
Civil Service Commission. It is believed that action
should be taken to contiaue such oxemption prier to the
promulgation of the new Lxecutive Ordor.
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13. For your information, there are other areas
Including the scope of investigation, etc., which do not
wmeet our current investigative staundards. We believe that
we would be exempt f{rom same based on the language in
Section 3(b) and Section 4(b)(3) of EO 119053, SHevertiaeless,
wo would be affected by same inasmuch as we uay not be able
to accept cledrances based on suca investipgations for access
to our compartmented clearance iaformation or for liaison
approval purposes without conducting further investigatioun.
As a practical matter, wo realize that it is probably
impossible to reverse this trend which was started several
years apge by the CLivil Service Comnission., We, of course,
will continue to nonitor this development and adjust our
procedures accordingly.

14, Your expcditious attention to this matter will
be appreciated.
25X1A

robert W. Gambino

Distribution:
Oripg § 1 - Adse
1 - D/Sec
1 - C/PPG
1 - ¢Cc/Ch
1 - Chrono
25X1A os/psi/cd  Imif (17/5/76)
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19 July 1976

MEMORANDUM FOR: General Counsel

ATTENTION : |
FROM : Robert W. Gawbino
Director of Security
VIA : Deputy Director for Administration
SUBJLCT { Proposed Revision of EO 10450

1. Reference is made to ny memorandum of 19 May 1976
and to the proposed draft revision of BEO 10450 dated 24 June
1076, which was rtecently forwarded to ithis office by Mr.

. 2. The draft of 24 Junc 1976 contains all of the
objectionable provisjons that are set fovth in &y memo-
randum of 19 May 1976, which was sent to the General
Counsel. However, in additicn thereto, the draft contains
several changes which would impect heavily upon the Agency
and the entire Covernment. The current draft now requires
a full field investigation 'with particular emphasis on the
sost recent five (5) yeazr period.”™ Coverage for references
and employment have bec. reduced from ten (10) years to the
last five (5) years. IHeiphboriicod coverarse has been reduced
to the last three {3) years. 7The investigative coverage
is thereby reduced to the scope that the Civil Service
Comnission has been following since 1968 and to the
reduced scope just implemented by DOD. There is a pro-
vision in the language which indicates thot spécial
coverage may be requested by the head of a department or
agency and will be authorized as approved by the Civil
Service Commission. Other than the foregoing, there
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is no language that would authorize a more extensive scope
to ricet DCID 1/14 requirements or for Special Lackground

Investirations for access to HOD sensitive information
like|

3. In addition to the foregoing, the new draft
provides that any investigation completed with favorable
results, which has been conducted in accordance with the
foregoing scope, shall be accepted as meeting investi-
gative requirements for any position of trust even though
a more extensive scope had been authorized for such
position by the Civil Service Conmission, provided that
the individual cencerned has been continuously employed
in any Position of Special Trust for five (5) years or
more.,

4, A change was also nade in the requirenents in
field coverage in the roinvestigation propgram, It is
believed that the new language has the eflect and will
be interpreted as removing the discretionary requirement
for a field investigation every five (5) years, where
there is an absence of 'potentially disqualifying suita-
bility information.” In such cases, the naxinum reinvesti-
pation would consist of obtaining an updated PHS and 4
limited NHational Agency Check.

5. In addition to the problems outlined above, and
in my referenced menorandum that may or may not be in-
cluded in the exenption provided for the Agency as set
forth in Section 3(b), the new draft has created another
probleam for the Agency in that this Office will not be
able to sccept security clearance certifications froum
other government acencies for access to Agency information
based on the proposed reduced security standards. We are
now able to grant reciprocity in most cases to other
agencies based on the fact that their investigations and
clearances have been based on the same standard utilized
by the Agency. This will no lonrer be the case if this
draft is accepted. The resultant delays and cbsts hoth
in terms of manpower and money would be unacceptable.
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6. I, therefore, believe that it is absolutely
tuperative that the Office of General Counsel proceed
with plans to have the DCI intercede in this matter
tecause of the serious consequences that would result
trom the lowering of the proposed investigative standards
throughout the government.

7. In conclusion, I still feel that the exemption
pranted to this Agency, as written, may include many of
the matters that we now find objectionable. Nevertheless,
| feel that we should not assume the risk of a contrary
interpretation, and therefore, that we should also
attempt to obtain a complete and express exemption for
tho Agency covermhngthose matters as cited in my
varlier memorandum.

Robert W. Gambino
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